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On 31 October 2011, the MF Global enterprise collapsed into 
bankruptcy and a number of parallel insolvency proceedings. MF 

Global Finance USA Inc. and MF Global Holdings Ltd. filed voluntary 
bankruptcy petitions, amidst allegations of illegal commingling of 
customer accounts. Later the same day, the Securities Investor Protection 
Corporation filed a complaint in the Southern District of New York 
district court, demanding the appointment of a trustee to liquidate MF 
Global Inc. (MFGI) under the Securities Investor Protection Act (SIPA). 
Within days, other brokerage units were in administration under local 
insolvency regimes in the United Kingdom, Australia, Singapore, India, 
Hong Kong and Canada as well.

While the allegations of commingling are startling on their own, they 
raise a new form of concern when viewed on a macro level. The MF 
Global saga comes at a time when the US authorities are finalising the 
regulatory structure required under the Dodd-Frank Wall Street Reform 
and Consumer Protection Act, which was enacted in 2010 but gave 
regulators time to develop the underlying rules. Whatever the ultimate 
details, the framework requires the migration of the multi-trillion dollar 
swaps market from private, bilateral agreements to a model based on the 
futures markets. And the way in which futures markets work, of course, 
is the backdrop for the MF Global debacle. 

Dodd-Frank framework and the futures market model
The most basic feature of Dodd-Frank’s treatment of swaps is to re-
quire them (with certain exceptions) to be traded on an exchange, with 
central clearing and public reporting. Because swaps traditionally have 
traded over-the-counter, the legislation will require the creation of new 
platforms and mechanisms, including exchanges, clearing organisations 
and information repositories.

As part of the clearing mechanism, any entity that holds margin for 
cleared swaps must register with regulators as a futures commission 
merchant (FCM). As in the futures market, the FCM must segregate all 
customer property that it holds as margin. The FCM cannot commingle 
that margin with its own funds, nor can it use it to margin, secure or 
guaranty trades or contracts with other customers.

The futures market model is generally based on the concept of mutu-
alising the risks associated with a customer default. The clearinghouse 
defines the amount of margin held by an FCM for its customers. If a 
customer defaults and the FCM cannot cover the defaulting customer’s 

obligations, the clearinghouse is authorised to use the collateral held 
in the FCM’s omnibus account at the clearinghouse – which includes 
the assets of other customers of the FCM. The risk of a non-defaulting 
customer being forced to pay to cover a defaulting customer, known as 
‘fellow customer risk’, is built into the system. 

Regulators are considering whether to incorporate fellow customer 
risk into the Dodd-Frank model as well. In any event, though, the con-
cept of mutualising risks has not traditionally been thought to expand 
to the losses resulting from a FCM’s failure to segregate customer 
property from the FCM’s own. Indeed, the mechanisms and their un-
derlying policies seem not to have contemplated such a failure. 

MF Global proceedings
The multi-jurisdictional insolvency proceedings will likely complicate 
the liquidation of the MF Global enterprise. The unregulated entities 
in bankruptcy could conceivably achieve some value from their equity 
interests in the non-US brokerages, but inactive brokerages lose value 
quickly and it may be some time before they can monetise those inter-
ests. It is unclear exactly how they will survive in the meantime, without 
meaningful cash flow of their own.

More importantly, multiple layers of insolvency regimes exist even 
within the single SIPA proceeding. Because MFGI was registered as a 
securities broker-dealer and as a commodity broker, at least two spe-
cialised insolvency laws apply. SIPA provides the framework for the 
liquidation of a broker-dealer. SIPA also applies the Bankruptcy Code, 
to the extent that it is consistent with SIPA provisions. Therefore, the 
subchapter of the Bankruptcy Code that governs the liquidation of com-
modity brokers will also apply.

When MFGI’s financial condition became clear, the Securities Ex-
change Commission and the Commodities Futures Trading Commis-
sion agreed on the appointment of a trustee under SIPA, with the un-
derstanding that the SIPA trustee will also need to apply the commodity 
broker laws of the Bankruptcy Code. It is uncertain how well a securi-
ties-oriented trustee will be able to implement the commodity broker 
provisions of the Bankruptcy Code.

The reports of misappropriated funds – between $600m and $1.2bn 
– from MFGI add even more complications. Many customers saw 
their accounts frozen for several weeks, and are now receiving only 
partial transfers of their customer property. After the partial transfers 
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are completed, the SIPA trustee indicates that customers will need to 
pursue the balance of their funds through the claims process – which 
may mean that only pro rata distributions are available for the aggrieved 
customers. If the trustee requires MFGI customers to proceed through 
the claims process, their existing losses may be further exacerbated by 
time-value-of-money issues.

Potential lessons from MF Global
The MF Global bankruptcy is a timely reminder that no regulatory re-
gime can fully insulate market participants from risk. Nevertheless, it 
should also cause some alarm among entities trading in swaps, because 
MF Global has highlighted a type of risk that had gone largely underap-
preciated by legislators and regulators. The concept of segregated ac-
counts is the keystone to the model used in the futures markets and 
adopted by Dodd-Frank. If an FCM can simply choose not to segre-
gate funds that it should be segregating, then regulators may need to 
reconsider certain aspects of the regulatory regime. After all, the swaps 
market is many times larger than the futures market. If a similar mal-
feasance to that alleged here were to occur with an FCM in the swaps 
market, customers’ losses could be enormous – and issues of system 
risk could easily follow.

Alternatively, a more innocuous explanation may exist for the MF 
Global shortfall. For example, while the futures markets regime re-

stricts the FCM’s treatment of customers’ margin, it has traditionally 
allowed for certain limited activities. The FCM can commingle all of 
its customers’ funds into one or more account with a bank, trust com-
pany or clearinghouse. Existing regulations provide that such funds can 
be invested in certain governmental obligations. If MF Global – which 
was rumoured to have bet heavily on Eurobonds – proves to have been 
operating within the regulatory framework when it incurred the fateful 
losses, then most of the blame will lie at the feet of those who enacted 
the existing law. On 5 December 2011, regulators finalised a rule that 
will limit the FCM’s ability to make such investments. The same rule 
also prohibits FCMs from engaging in in-house transactions and repur-
chase agreements, which could conceivably have been another cause of 
the disappearance of MF Global funds.

None of the foregoing scenarios is comforting to MF Global custom-
ers. Perhaps the best outcome, however, would be for their losses to 
prove meaningful in the development of an efficient regulatory regime. 
Regulators should be redoubling their efforts to determine the cause of 
this scandal – not only to fulfil their investigatory objective, but to de-
termine what flaws must be corrected in the regulatory framework. 
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